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3MCA/ORDER

Per Arun Khodpia, AM :

These appeals were filed by the same assessee for assessment

years 1993-94, 1994-95 and 1995-96 against separate orders of learned
Commissioner of Income Tax (Appeals)-NFAC, Delhi, each dated
21.09.20222.
2. The grounds of appeal raised by the assessee in all the
assessment years are common, therefore, the grounds of appeal raised in
ITA No. 216/RPR/2022 for the assessment year 1993-94, treating the
same as a leading case, are reproduced as under:
1. Ld. CIT(A) erred in confirming penalty of Rs. 25,000/- levied by
AO u/s 271 A, without appreciating the facts of the case
properly. The penalty- levied by AO and confirmed by CIT(A) is
arbitrary and not justified.
2.  Without prejudice to ground no. 1, the penalty confirmed by Ld.
CIT(A) is illegal inasmuch as the penalty order- passed by the

AO was barred by limitation. The penalty order is liable to be
quashed.
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3. The appellant reserves the right to add, amend or modify any of
the ground/s of appeal.

2. Briefly stated, the issue involved in all these three appeals was
pertaining to penalty under section 271A of the Income-tax Act, 1961
(hereinafter referred to as ‘the Act’) levied on the assessee observing that
the assessee has deliberately failed to maintain, keep or retain books of
account. On perusal of the order of learned Assessing Officer (AO), it is
observed that the assessee remained non-compliant during the
proceedings under section 147 of the Act. The assessment proceedings
were completed by the AO under section 144 read with section 147 of the
Act. It was the observation of learned AO that as a matter of abundant
precaution, for non-maintenance of account books under section 44AA of
the Act, penalty proceedings under section 271A are also initiated
because neither books of account, nor account statements were produced
by the assessee during the assessment proceedings. Subsequently,
penalty order under section 271A of the Act was passed on 27.07.2015.
As per the penalty order, the assessee has submitted his written
submissions on 25.09.2003 and 20.01.2004 to keep the penalty
proceedings in abeyance till the disposal of the appeals. However, show-
cause notice dated 05.10.2005 and 06.07.2015 fixing the case for hearing
could not be serviced upon the assessee as the assessee shifted from
Bhilai. On second occasion also, the assessee was not found on the
address, therefore, the notice could not be served upon, with such
observations, learned AO in absence of any response from the assessee

has imposed penalty of Rs.25,000/- under section 271A of the Act.
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3. Aggrieved with this order, the assessee filed appeals before the
learned CIT(A)-NFAC. But again, the assessee was non-responsive. On
several occasions when the notice for hearing issued, a chart showing
such conduct of the assessee was reproduce by learned CIT(A) in his
order, wherein on five occasions the assessee was served with notice, but
there was no response by the appellant assessee. Therefore, learned
CIT(A) has dismissed the appeal of the assessee for non-prosecution.
Dissatisfied with the findings of the learned CIT(A), now the assessee is
before us to agitate that the levy of penalty under section 271A by the AO
and confirmed by the learned CIT(A) is arbitrary and not justified.
4, We have heard the Authorized Representatives of both the parties
and perused the relevant materials available on record. Aggrieved with
the order of learned CIT(A)-NFAC, the assessee has contested the issue
before us. However, since the assessee was non-compliant or non-
responsive before the learned CIT(A), the issue was not discussed,
deliberated and decided on merits by learned CIT(A). Under such facts
and circumstances, since the issue was not decided on merits by learned
CIT(A), we deem it fit to restore the matter back to the file of learned
CIT(A) for adjudicating the same afresh considering the facts of the case
and in accordance with law. Needless to mention, the assessee, who
remained non-compliant before the Assessing Officer as well as before
the learned CIT(A), on request, in the interest principle of natural justice,
is allowed to submit all the necessary details, evidences or submissions to

assist learned CIT(A) in adjudicating the matter lawfully.
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5. Since, ITA No. 216/RPR/2022 is decided in terms of our
observations hereinbefore, the same ratio of decision would be applicable
in the identical appeals in ITA Nos. 217 & 218/RPR/2022, having same
facts and circumstances. Accordingly, ITA Nos. 217 & 218/RPR/2022 are
also remitted back to the file of learned CIT(A) for fresh adjudication of the
issue pertaining to levy of penalty under section 271A.
5. In the result, all the three appeals, i.e., ITA Nos. 216, 217 &
218/RPR/2022 of the assessee are allowed for statistical purposes, in
terms of our observations hereinabove.

Order pronounced in the open court on 20/07/ 2023.
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